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[Retroactive Proaotion with Backpay). B-1£7923. August 9, 1977.
3 pr.

Decislon re: Rober* L. Trwvin; by Robert Y. Keller, Deputy
comp+*roller Gene:ral.

Issue Area: Personnel Management and Compensation: Compensation
(309).

Contact: 0%fice of the General Counsel: Civilian Persornel.

Badget Purctien: General Governsent: Central Persgonnel
Management (805).

organization Concerned: PForest Service.

Authority: £5 Comp. Gen. 1062. 55 Conp. Gen. 515. 52 Comp. Gen.
631. 597 Comp. Gen. SB81. %~-173831 (1971). B-187287 (1977).
B-187847 (15173 . Dianish et al. v. Uni¢ed States, 183 Ct.
Cl. 702 (1968). United States v. Tectan et al., U4 O.5.L.W.
u2u5, decided mMarch 2, 1976.

¥. 5. Ntterson, Director »f Pursonnel Management for
+he Forest Service, requasted an advance decision as to whether
an eaplovee may receive a retroactive promotion and backpay for
performing duties while on detall at a higher grade lave) for
the pveriod prisr to vwhich the position was established and
classified at the higher grade. Rlthough the dnties performed
yere normally assignad to a higher level position, the claim way
not be paid since an mmployee cannct b2 promcted to a position
vhich has not been classified. (Auvthor/ScC)
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THE COMPTROLLER GENERAL

DECISION '] OF THE UNITED S8TATES
WABHINGTON, O.C. 2054E
FILE: B-187923 DATE: August 9, 1077

MATTER OF: Robert L, Irwin - Retroictive promotion with
hackpay

DIGEST: Empioyee claims backpay for period
when he performed duties normally
assisned to higher level position.
Claiuy may rot be paid since employec
cannot be promoted to position
which has not been classified,

This action erises irom a request for an advance ducision
by Mr, W. R, Ottersor, Divector of Perxsomnnel Maragement, Forest
Service, United States Department ¢ Agriculture, as to whether
an employee of that agency, Mr., Robert L. Irwin, may receive a
1etroactive promotion and backpay for pexformlng duties while
on detafl at a higher grade le-rel from the 121ist day of such
detail February 4, 1976, to ‘the date the position was established
and classified ca May 21, 1976.

The pertlnent facts and circumstances upon which the submis-
sion 1s based may be summarizec as follows: During the period
July 1375 until February 1976, when he was reassigned, another
employee of {"1e Forest Service was officially assigned to a
gride GS-15 Program Manager position at the Pacific Southwest
Research Station but was on detall at the Rocky lountain
Regsearch Station., The claimant, Mx. Irwin, was assigned to the
position of Acting Program Maiager on Octobe- 6, 1975, at the
Pacific Southwest Resea‘’ch Station. On Apriy 12, 1976, the
grade GS-%5 Program Marager position at that stntion was eval-
uated to ‘the GS-14 grade level. Mr, Irwin continued to pexrforxm
in the position of Acting Program Manager until his promotion
to grade Gb~14 cn June 6, 1976, Even though the Forest Service
had not cloasified %he duties to which the claimant was assizned
on Octolar €, -'75, the agency reports that he was required to
pexform v 4" --LllL job in the absence of the Program Manager
inciuding cwordinaring important elements of the position, con-
sulting with contractors, coordinating multiagency problems,
and coordinating the preéparation of operational manuals, A
temporary promotion could not be efifacted until May 21, 1976,
as there was no position in which Mr, Irwin could be placed and
a position could not be established until the predecessor posi-
tion had been abolished,
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The specific question asked is whether an employce may be
paid for performing at a higher grade level when tha position
has not been properly clacsified? If xo, would Nr, irwin be
entitled to backpay in this sitnation?

In our dacision, Matteyr of Willie W, Cunningham, 55 Coinp,
Gen, 1062 (1976), it was held that an employee cannot be pro-
moted tc a position thav has not been classified, He stated,
in pertineat part, that the classification of positions is
within the discretion of the agency concerned, subject to
requests for revi«w and appeals by employees oy the agency,
It was then concluded, commencing at page 1065, as follows:

"As noted in 55 Comp. Gen, 515 {1975),
the Civil Service Commission's regulations
for position classification provide that
the effective date of a classification
action taken by an agen.y or a clasaifica-
tion nction resulting from an employee's
appeal is the drte the acticn is approved
ox the appeal is decided or a date sub-
sequent to that date, See C,F.R, 511,701
et seq,. and 532,701 et seg, (1975),
Pbsent any indication that the grievant's
position waa illegally or intentionally
misclassified, there is no authority to
allow a retroactive promotion with back-
pay on the ground that there was an
errcneous classification decision.

52 Comp, Gen. 631 (1973); 50 id. 581
(1971); and B-173831, September 3, 1971,
Therefore, until the position was clas-
sified upward and she was promoted,

the grievant was not 'entitled to the pay
of the higher graded position, Dianish
et al. v. United States, 183 Ct, Cl, 702
(1968). In this connection we point out
that the above rule concerning classifica-
tion actions has recently been confirmed
by the Supremé Cocurt of the United States
in United States v, Testan et al,.,

%4 U,S.L.W. 4245, decided March 2, 1976,"
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Sea also Matter of Hubert J. Buteau, B-187287, May 13, 1977, and

Matter cf Walter F. Ray and Joseph D. Elam, B-1£7847, January 25,
1977.

v
In view of our detexminations in the aforecited decisions,
a ratroactive promotion and. backpry may not be made to Mr. Irxwin,
| Accordingly, both questions are answered in the negative.

Deputy mﬁz &431 “‘k.

of the United States
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